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STATEMENT OF THE CASE 

The appellant has been convicted of murder in 
the first degree and sentenced to be executed undbr 
an indictment charging that on February 2, 1935, 
he shot and killed one Clarence A. Yancey. j 
On this appeal the appellant contends, first, that 
the trial court committed prejudicial error in over¬ 
ruling the appellant’s objection to the introduction 

16230—35 (1) 






In the United States Court of Appeals 
for the District of Columbia 


April Term, 1935 


No. 6451 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT, OF 

COLUMBIA 


BRIEF OF APPELLEE 


STATEMENT OF THE CASE 

The appellant has been convicted of murder jin 
the first degree and sentenced to be executed unc|er 
an indictment charging that on February 2, 1935, 
he shot and killed one Clarence A. Yancey. 

On this appeal the appellant contends, first, tijat 
the trial court committed prejudicial error in over¬ 
ruling the appellant’s objection to the introduction 

16230—35 ( 1 ) 


Albert Preston, appellant 

v. 

United States of America, appellee 




2 


in evidence of a statement he had made to the 
police; second, that the trial court erred in failing 
to instruct the jury upon the subject of man¬ 
slaughter ; and, third, that the court erred in fail¬ 
ing to admit in evidence a paper purporting to show 
the police record of the deceased. 

The evidence for the Government at the trial 
showed substantially the following facts: 

On the morning of Saturday, the second of Feb¬ 
ruary 1935, the deceased, Clarence Yancey, was at 
the home of one Clifton Dillard, at 2220 Sixth 
Street NW. At about noon, while Yancey was 
still at this place, the defendant Preston came in 
and asked Yancey to pay him his dollar and a half. 
Yancey and Preston then engaged in some argu¬ 
ment respecting the money and shortly thereafter 
Preston left, saying, “To hell with you. I am go¬ 
ing home.” About five minutes later, Yancey left, 
saying that he was going to catch Preston or going 
to get Preston. A bystander urged Yancey not to 
go after Preston, but Yancey proceeded in the 
direction of Preston’s house. 

The defendant Preston lived at 2235 Eighth 
Street NW. and the deceased Yancey lived at 2021 
Sherman Avenue NW. The shortest route between 
the home of Clifton Dillard and the home of the de¬ 
ceased led past the defendant’s house. 

Shortly after leaving the home of Clifton Dil¬ 
lard, Yancey walked by the defendant’s house at 
2235 Eighth Street. When the defendant saw the 
deceased coming down the street, the defendant 
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went to his room on the second floor of his house, 
secured his pistol, returned to the street, and called 
to Yancey who, by this time, had gone about 75jfeet 
past Preston’s house. Preston walked down| the 
street to where Yancey was and demanded a^ain 
that Yancey pay him his money. Preston theij be¬ 
gan talking in a loud voice and knocked Yancey 
down. During this incident, Yancey had no 
weapon in his hand and made no threatening ges¬ 
tures toward the defendant. After Yancey fell 
to the sidewalk, Preston kicked him. Yancey fhen 
smiled at Preston, whereupon Preston said to him, 
“I will kill you and send you to hell”, and Preston 
then shot Yancey while Yancey lay on the ground. 
Bystanders attempted to prevent Preston ft*om 
shooting Yancey but Preston shot him again ^nd 
then snapped his gun twice more at Yancey. 
Yancey thereupon staggered to a nearby potch 
where he collapsed. Preston turned away, remark¬ 
ing that he hoped one of the bullets had killed 
Yancey* 

Police who arrived at the scene shortly after the 
homicide found the wounded man lying on the 
porch and sent him to the hospital after searching 
him. No weapon was found on Yancey by the 
police. 

The circumstances of the shooting were testified 
to by a number of disinterested eye witnesses, j 

Preston was arrested shortly after the murder 
and taken to no. 2 precinct where, at about 1:30 
o’clock on the same afternoon, he was interviewled 
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by Detective Sergeant Tolson of the homicide 
squad. At the time of this interview, the defendant 
was calm and did not appear to have been drinking, 
and he made to the police officer a verbal statement 
concerning the circumstances of the killing. On 
the following Monday, February 4, 1935, at police 
headquarters, the defendant repeated this state¬ 
ment to Sergeant Tolson, Detective Ashe, and Offi¬ 
cer Ellery. Before making this statement at head¬ 
quarters, the defendant was advised by Sergeant 
Tolson that he did not have to make a statement 
if he did not want to, that anything he might care 
to say would be used for or against him at a trial 
should it be necessary, and that his statement must 
be voluntary, without any promises or threats be¬ 
ing made or used by the police to obtain it. After 
hearing this warning, Preston said that he wanted 
to make a statement and he did make one which 
was reduced to writing, being taken down on the 
typewriter by Mr. Ellery. After the statement had 
been typed, Sergeant Tolson asked the defendant if 
he could read or write and Preston said he couldn’t 
read much but could sign his name. Tolson then 
read the statement to Preston completely. Preston 
approved it as it was read and then signed his name 
to each page of the statement and the police officers 
signed their names as witnesses. As Sergeant Tol¬ 
son read the statement to Preston, Detective Ashe 
followed the reading on a carbon copy of the state¬ 
ment which was thereafter signed by the defendant 
and the police officers. Both the original statement 
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and the carbon copy of the statement were received 
in evidence and both Sergeant Tolson and Detec¬ 
tive Ashe testified that the typewritten statement 
truthfully reflected what was said by Preston at 
the time. 

Preston’s statement to the police officers was in 
substantial accord with the testimony of Govern¬ 
ment witnesses except that Preston stated that he 
shot Yancey when Yancey “drew his hand out of 
his pocket.” Preston admitted in his statement, 
however, that he saw no weapon in Yancey’s hand 
and that Yancey did not threaten him. | 

The autopsy on the body of Yancey disclosed that 
the deceased had two gunshot wounds of entrance 
in his right side and that the course of the bullets 
was upward. 

The defendant testified in his own behalf thatj he 
had engaged in a discussion with Yancey concern¬ 
ing the money which Yancey owed him; that there¬ 
after he had seen Yancey coming down the street 
by his, Preston’s house; that he said to himself tfyat 
he had to go to the store past Yancey and he w^nt 
back upstairs and got his gun and put it in his 
pocket; that as he left his house, Yancey turfied 
around and spied him and said, “I have been lock¬ 
ing for you”; and defendant replied, “Looking for 
me, for what?”; and Yancey replied, “I don’t like 
that argument that we had”; defendant replied, 
“Man, that argument is all over, with me”; thjat 
he was still passing by Yancey, and Yancey made 
one step towards the curb like he was going to stdp 
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defendant from going up the street, and defendant 
said, “Yancey, you must be crazy”; and Yancey 
replied, “Yes; I am crazy. I am crazy as hell, just 
like this”; that Yancey still had his hand in his 
pocket, overcoat pocket, and started easing his hand 
out of his pocket, and defendant snatched his gun 
out of his pocket and shot Yancey. 

The defendant further testified that the state¬ 
ment which he made at headquarters was just like 
the testimony he had given to the jury; that the 
police officers at headquarters told him to go ahead 
and sign his name, as they were in a hurry to go 
down to the inquest. 

On cross-examination, the defendant said that 
when he shot Yancey, Yancey was standing up face 
to face with him; that he never got within 
hand-reach of Yancey; that he did not strike Yan¬ 
cey and knock him down before he shot nor 
did he kick Yancey after Yancey fell; that Yancey 
did all the arguing; that he did not say to 
Yancey, “ I will kill you and send you to hell ”; 
that he took his gun for protection when he saw 
Yancey standing in the street; that there was no 
one in the street at the time he shot Yancey; that 
he, the defendant, was 38 years old and weighed 
over 200 pounds. 

ARGUMENT 

I 

The confession was properly admitted in evidence 

No citation is necessary to demonstrate that the 
accuracy of the typewritten statement taken from 
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the defendant by the police was a matter which con¬ 
cerned its weight as evidence and not its admissi¬ 
bility. See Wilson v. United States, 162 U. }3. 613, 
624. There was no suggestion that the statement 
was not voluntary, but even had such a contention 
been made the matter was properly left to the jury. 
Wilson v. United States, 162 U. S. 613; Thompson 
v. United States, 59 App. D. C. 51; 32 F. (2d^) 947. 

n 

i 

i 

There is no merit in the attack on the court’s change to 

the jury 

The suggestion that the court committed error 
in charging the jury is made for the first tiihe in 
appellant’s brief. This alleged error is not men¬ 
tioned in the assignments of error, and the b^ll of 
exceptions does not contain the court’s charge or 
any part of it, or show that any request for an 
instruction on manslaughter was made, or thatlany 
exception to the charge was taken. In this situa¬ 
tion this Court naturally cannot pass upon the) ap¬ 
pellant’s contention that the trial court committed 
error by failing to instruct on the subject of ntan- 
slaughter. Conceding that in a criminal case, and 
especially in a first-degree murder case, this Court 
will examine errors not assigned, the silence of pe 
record here renders the Court powerless to do so. 
Harrod v. United States, 58 App. D. C. 254; 29 F. 
(2d) 454; Thompson v. United States, 59 A]j)p. 
D. C. 51; 32 F. (2d) 947; Ricketts v. United States, 

59 App. D. C. 47; 32 F. (2d) 943. Even assuming, 

I 
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however, that the trial court did so fail to instruct, 
there was no error. See Aldridge v. United States, 
61 App. D. C. 103; 57 F. (2d) 942; Bell v. United 
States, 60 App. D. C. 76; 47 F. (2d) 438. 


The court properly excluded the paper purporting to 
show the police record of the deceased 

The alleged police record of the deceased showed 
no convictions and there was no testimony that the 
defendant knew of this record or was in any way 
influenced by it. The ruling of the court was there¬ 
fore obviously correct. 

CONCLUSION 

In conclusion it is respectfully submitted that the 
judgment and sentence appealed from should be 
affirmed. 

Respectfully submitted. 

Leslie C. Garnett, 

United States Attorney . 

Roger Robb, 

Assistant United States Attorney . 
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